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Innovation in Sphere  
of Protection of Economic 
Competition

A number of innovations in legisla-
tive regulation in the field of pro-
tection of economic competition, 
which remained unreformed for 
a long time, came into force in 
2019. 

The main event, certainly, 
was the adoption on 7 February 2019 of 
the Law of Ukraine On Amendment to 
Certain Legislative Acts of Ukraine to En-
suring the Principles of Procedural Justice 
and Improvement of the Proceedings Ef-
fectiveness in the Suits on Law Violation 
on Protection of Economic Competition 
(hereinafter – the New Law).  This law 
still awaits the signature of the President 
of Ukraine, but we should expect this in 
the near future.

A number of key changes are amend-
ed by the New Law to the Law of Ukraine 
On Protection of Economic Competition, 
aimed at improving procedural aspects of 
consideration by the Antimonopoly Com-
mittee of Ukraine of a case on violation.

One of the important innovations is 
setting boundary time limits of carrying 
out an investigation by the Antimonopoly 
Committee of Ukraine (AMCU). According 
to the adopted law, the AMCU now has a 
strict period, depending on the category of 
violation, during which the investigation 
should be completed with the adoption 
of the appropriate decision. If the above-
mentioned does not happen, the case is 
subject to closure due to the fact the viola-
tion was not proved.

ten created conflict situations between the 
Committee and defendants in the case. 

The New Law now establishes a mini-
mum period of one month from the date 
of receipt of preliminary conclusions, dur-
ing which objections should be filed (cur-
rently this period is 10 days), as well as the 
maximum period for which the term for 
submission of objections on the person’s 
application may be extended. This period 
is up to three months. On the one hand, 
this enables one to get familiar with the 
case file and prepare the preliminary con-
clusions, on the other, it is a warning of 
the possibility of abuse of the procedural 
rights by the person. 

It is worth remembering the new right 
of participants in a case to discharge the 
officers of the AMCU or experts, interpret-
ers in case of establishing the circum-
stances that cast doubt upon impartiality 
or objectivity. In particular, in connection 
with the existence of a conflict of interests 
in accordance with the Law of Ukraine 
On Prevention of Corruption. It should be 
mentioned that now the procedural docu-
ment of the AMCU provided only the pos-
sibility of self-disqualification of the Au-
thorized Government official who takes 
part in the case. 

Another important novel is the provi-
sion regarding the new “settlement” insti-
tution for Ukraine. Its essence is that the 
anti-monopoly body and the defendant in 
the case agree on the voluntary recogni-
tion by the defendant of all or part of the 
charges, for which a reduced amount of 
fine is imposed. This approach allows, on 
the one hand, to save public funds and 
time that would be spent on investigation, 
disputes in courts, etc., and, on the other 
hand, to reduce the sum of liability for the 
offender.

According to the new Article 461 which 
is added to the Law of Ukraine On Protec-
tion of Economic Competition, the entity 
can at any stage of the case before the 
Committee draws up preliminary conclu-
sions on the case apply to the AMCU with 
an application for the settlement proce-
dure. Following the request consultations 
are held between the parties, the terms 
of the settlement are agreed (in particu-
lar, the sum of the fine to be paid) and,  
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In particular, the Law stipulates the 
following terms:

— For cases, connected with failure 
to provide the information, submission 
of false information, non-execution of 
the decisions of the AMCU, the creation 
of obstacles during inspections, etc. - six 
months from the date of the adoption of 
a decision on beginning consideration of 
the case;

— For cases on concentration without 
permission, on violation of conditions of 
concentration during the creation of the 
economic entity, for which the permit 
was granted, on violations stipulated by 
the Law of Ukraine On Protection against  
Unfair Competition – one year; 

— For cases on anticompetitive con-
certed actions (cartels) – five years;

— For all other types of violation – two 
years. 

For instance, more detailed descrip-
tion of the parties’ and defendants’ rights 
to a case are specified by the Law. In par-
ticular, it has a clearly defined right to 
ask the antimonopoly bodies and to get 
justified answers, the right to familiarize 
themselves with the case file (including 
the right to copy these materials), etc. It 
is vital that the time from which a person 
gets the right to get familiar with the case 
file is now formalized at the legislative 
level, specifically, from the date of adop-
tion of preliminary conclusions in the 
case. Earlier, the lack of a well-established 
moment of the occurrence of this right of-
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in the event of an agreement being reached, 
the parties signs the relevant agreement.  
The agreement is subject to approval by 
the economic court in accordance with 
the jurisdiction rules and shall contain a 
condition for the unconditional recogni-
tion of the violations by the defendant in 
the case and the amount of the fine, which 
should be 20% less than the amount of fine 
that would be calculated according to the  
general rules. 

An important feature is the prohibi-
tion by the Law of appeal by the defendant 
against the decision of the Antimonopoly 
Committee of Ukraine in the part which he 
recognized in accordance with the terms 
of the settlement procedure. The condi-
tions of the reached settlement cannot be 
recognized as information with limited ac-
cess, and should be fully described in the 
relevant decision by the AMCU in the case.

Extension and improvement of the 
procedure for exemption from liability 
for violations in the form of concerted ac-
tions for persons who have appealed to 
the AMCU with the recognition of the vio-
lation are also proposed by the Law. Com-
plete exemption from liability for the first 
person applying is currently provided. 

The law, in accordance with modern 
European practice, also introduces partial 
exemption for further persons, namely:

— reduction of the fine by 50% for the 
second person who applied;

— reduction of the fine by 30% for a 
third person;

— reduction of the fine by 20% for all 
others.

The Law will come into force within 
three months from the date of its publica-
tion, in addition to the rules governing the 
settlement procedure, which will apply 
from 1 January 2020.

Among other important changes in an-
timonopoly regulation, it is worth noting 
Methodological Recommendations consid-
ering the use of the notion Control (here-
inafter – the Guidelines) adopted on 1 No-
vember 2018 by the AMCU. This is another 
important explanatory document pub-
lished by the AMCU in recent years. The 
notion of Control is one of the important 
terms of antimonopoly regulation, since it 
sets the bonds character among economic 
entities, which allows them to be consid-
ered as a single group of companies. This 
notion relates to almost all activities of the 
antimonopoly sphere, from estimation of 
the market segment of the company/the 
group of companies to solving the ques-
tion as to whether mergers and acquisi-
tions should be regarded as concentration. 

Before the Guidelines were adopted, 
the only description of the notion was pre-
sented in Article 1 of the Law of Ukraine 
On Protection of Economic Competition. 
Specific elements regarding the interpre-
tation of this notion were included in An-

nex 5 to the Concentration Regulation in 
its previous edition.  

In practice, only lawyers with exten-
sive practice in antitrust matters, well 
aware of the Committee’s approach to in-
terpreting the notion, had the opportunity 
to more or less precisely determine which 
companies would be considered by the 
AMCU as a single group.

The published Guidelines should make 
this issue clearer both for practicing law-
yers and business entities. It is worth em-
phasizing the high quality of the published 
act. It is easy to understand. It contains 
defined and described principles used to 
determine the relationship between com-
panies. 

In addition, the act also contains exam-
ples of some more complex cases of con-
trol of the AMCU practice that facilitates 
understanding of the notion. 

The Committee has done a great job 
in developing these Guidelines. Certainly, 
although they will be useful for a special-
ist in the field of antitrust policy, they have 
no significant influence on the resolving of 
cases. Most professionals are well aware 
of the concepts and principles described 
in the document. However, for internal 
lawyers and company compliance depart-
ments, this will be an important document 
both for reference, antimonopoly compli-
ance and for the development of schemes 
in M&A agreements. 
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ntika Law Firm has been providing 
legal services to corporate and private 
clients since 2010. During this time the 

firm has gained a competitive advantage 
in the legal market, been recognized by 
reputable international and Ukrainian guides 
such as The Legal 500 EMEA, Chambers 
Global, Chambers Europe, IFLR1000 Energy 
and Infrastructure, IFLR1000 Financial and 
Corporate, Best Lawyers, Ukrainian Law 
Firms, 50 Top Law Firms of Ukraine, Client 
Choice. The Top 100 Best Lawyers in Ukraine.

The firm received the Legal Award 2012 in 
the “Law Firm – a Breakthrough of the Year” 
nomination. The firm was a finalist of the Legal 
Awards 2013 in the field of Antitrust, Litigation 
and Real Estate and in the field of Energy in 
2014-2016. 

Antika’s team includes 15 highly-qualified 
lawyers who possess significant experience 
in various fields of legal practice. 

The key practices of the firm include Cor-
porate, M&A, Banking and Finance, Arbitra-
tion, Energy, Antitrust, Private Clients, Land 

Law& Real Estate, Competition Law, Dispute 
Resolution, Legal expertise, Infrastructure 
and Logistics, PPP & Government Relation. 

The firm’s main principles are provision of 
high quality and timely legal services, strict 
confidentiality and a bespoke approach to 
every client’s project. Having a good under-
standing of today’s challenging business 
requirements and a deep knowledge of the 
legal environment, we bring an innovative, 
creative and practical problem-solving ap-
proach to all of our work. 

Our clients are Ukrainian and international 
companies doing business in various indus-
tries, including telecommunications, heavy, 
chemical, food, automotive industries, subsoil 
use, complex development, real estate and 
construction, wholesale and retail, media and 
sports, banks and financial services market. 
The following are representative clients: AWT 
Bavaria, Association of International Automo-
bile Carriers of Ukraine (AsMAP), Cadogan Pet-
roleum, Chornomornaftogaz, Esan Eczacıbaşı 
Industrial Raw Materials, Energobank, 

Ghelamco, Heitman, Henkel Ukraine, Henkel 
Bautechnik Ukraine, Ibis Group of Companies, 
Imperial Tobacco, International Resources 
Group, Lantmannen Axa, Nadra Ukrayiny, 
Nasosenergomash, ViDi Group, Ukrnafta, 
insurance company Persha. The Firm also 
advises the World Bank, the European Bank 
for Reconstruction and Development, USAID, 
TACIS, UNDP, KfW, NEFCO on implementation 
of energy efficiency, utility and other projects 
in Ukraine.

The firm’s partners have many years of 
experience in providing business law advice. 
They are members of national and inter-
national professional legal organizations, 
including the International Bar Association. 
Antika is a member of the Ukrainian Cham-
ber of Commerce and Industry, the Kyiv 
Chamber of Commerce and Industry, the 
American Chamber of Commerce in Ukraine, 
the Canada-Ukraine Chamber of Commerce, 
the European Business Association, and the 
International Turkish Ukrainian Businessmen 
Association.
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