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Energy Efficiency

ESCO Market in Ukraine: 
Development Problems 

The ESCO market in Ukraine 
is highly limited although it 
enjoys significant potential. 
Particularly, according to dif-
ferent evaluations, the total 

market volume varies from USD 4 billion 
right up to USD 8 billion. But, even such an 
evaluation is general because the experience 
of other countries shows that applying the 
ESCO model is a highly effective measure to 
implement energy saving technologies with-
out significant expenditures for the company. 

For instance, the annual ESCO market 
turnover in the USA is for about USD 6 bil-
lion and the total market size is for about 
USD 20 billion. Taking into account the fact 
that in Ukraine the vast majority of property 
assets suffer extreme deterioration and their 
construction was carried out at least 20-30 
years ago, even implementing simple energy 
efficiency measures will have a significant 
economic effect. 

It is important, first of all, for the public 
sector, because Ukraine does not have signi- 
ficant funds that could be used as investments 
into energy savings when the saving of ener-
gy (considering the necessity to increase the 
energy independence of the state) is one of 
the most important priorities of state policy.   

Therewith, today the ESCO market in 
Ukraine in the public sector does not func-
tion as it is and the commercial market is 
relatively limited because there is no ex-
tensive experience of application of this 
mechanism. State support in the energy 
savings field is unable to solve even a small 
part of problems. For instance, the budget for 

2017 included financing that was for about  
UAH 800 million and UAH 400 million out 
of this sum were allocated to establish the  
Energy Efficiency Fund. As the required 
amount of financing is USD 20-40 million 
(according to estimates made by different  
experts), state support in this case even can-
not boost development of the market.

The main legislative regulation of ESCO 
market consists of two laws: the Law of 
Ukraine On Introduction of New Investments 
Opportunities, Guarantees of Rights and Le-
gitimate Interests of Businesses to Conduct 
Large Scale Energy Sector Modernization of 
9 April 2015 No. 327-VIII (so called Law on 
ESCO) and the Law of Ukraine On Introdu- 
cing Amendments to the Budget Code of 
Ukraine Related to Introduction of New Invest-
ments Opportunities, Guarantees of Rights and 
Legitimate Interests of Businesses to Conduct 
Large Scale Energy Sector Modernization of  
4 April 2015 No. 328-VIII.

In order to execute these Laws, three 
subordinate acts were accepted: 

— the Decree of the Cabinet of Ministers of 
Ukraine On Approval of the Model Energy Service 
Contract as of 21 November 2015 No. 845;  

— the Order of the Ministry of Regional 
Development, Building and Housing and 
Communal Service of Ukraine as of 27 June 
2015 No. 178 On Accepting National Stan- 
dards of Ukraine Б А.2.2-12:2015 Energy Ef-
ficiency of Buildings. The method to calculate 
energy consumption during heating, cooling, 
ventilation, lighting and supply of heat water 
that approves the procedure to calculate the 
base line; 

— a number of Decrees of the Ministry 
of Finance of Ukraine that amended the eco-
nomic classification of expenditures from the 
budget, namely, introduced new indices for 
ESCO services;       

All the stated documents were approved 
at the end of 2015. At the beginning of 2016 
the first developments and negotiations re-
lated to pilot projects of ESCO started in 
public buildings. They have now been ter-
minated due to amendments to legislation 
related to public procurement.  

The provisions of the Law On ESCO refer 
to the old Law of Ukraine On Public Procure-
ment Performance that became invalid on  
1 August 2016 when the Law of Ukraine  
On Public Procurement was adopted. The 
new law does not include peculiarities for 
procurement or implementation of energy 
saving measures through application of the 
ESCO mechanism. 

In practice, due to the lack of conformity 
between the provisions of Laws, it is impos-
sible today for a state-funded institution to 
purchase ESCO services, which is why even 
those projects, the development of which 
started in 2016, had to be terminated. 

In order to manage the situation the 
Draft Law related to amendments to the Law 
of Ukraine On Introduction of New Invest-
ments Opportunities, Guarantees of Rights and 
Legitimate Interests of Businesses to Conduct 
Large Scale Energy Sector Modernization (re-
lated to the mechanism of energy service 
procurement) was developed. It provides for 
bringing into conformity the procedures of 
ESCO services purchase and the provisions 
of the Law of Ukraine On Public Procure-
ment, sets out the peculiarities to perform 
purchase of ESCO services, tender docu-
mentations content, tender bid evaluation, 
evaluation criteria, etc. Moreover, the Draft 
Law provides for introduction of a number 
of other amendments taking into account 
previous work on the practical application 
of the law’s provisions. Thus, the maximum 
term for an energy performance contract is 
prolonged from 10 years up to 15 years, the 
peculiarities to conclude agreements related 
to the objects administered by several budget 
holders are stipulated, the mandatory mini-
mum level of economy that the client should 
experience is cancelled. 

The Draft was approved by the Verkhovna 
Rada of Ukraine during the first sitting in au-
tumn 2016, but it was not submitted for con-
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sideration at the second hearing. Another at-
tempt to approve the law was made in March 
2017. The Draft was included on the agenda. 
At the same time, taking into account the 
fact that its consideration was scheduled for 
the end of a sitting (that made it close to be 
unlikely accepted), it seems that lawmakers 
had more topical issues to resolve, and to 
develop a market for the implementation of 
energy saving technologies in Ukraine was 
not one of them. 

It should be mentioned that adoption 
of the stated Draft Law does not solve the 
key problem of ESCO’s functioning, namely 
the problem of its financing. It is necessary 
to understand that today ESCO companies 
in Ukraine are quite small engineering and 
project organizations. They do not have re-
sources at the expense of which it would be 
possible to implement projects because it 
needs to be remembered that the existing 
ESCO scheme does not include such imple-
mentation at the expense of ESCO. 

It is possible to solve the problem with 
the help of bank financing, but, taking into 
account the loan rates at Ukrainian banks, 
the cost of a project will increase 5-7 fold 
within 10-15 years due to the cost of finan- 
cing alone. 

The situation also becomes more compli-
cated because when giving finance for ESCO 
project, the bank should rely on the quali-

fication of the ESCO company that calcula-
tions performed related to the economic ef-
ficiency of the project and its income. Today, 
the banks do not have the experience and 
knowledge to check ESCO calculations, even 
in crude terms. It creates certain obstacles to 
take bank loans.

Consequently, the market needs very 
badly some cheap and available financial re-
sources that ESCO companies would attract 
to implement projects. The offering of state 
support to ESCO projects is one such possible 
mechanism. 

Today, the Government of Ukraine pro-
motes and actively promulgates the concept 
of establishing the Energy Efficiency Fund.  
It should accumulate all measures of state 
support in the field of energy efficiency.  
Today, persons that can possibly become the 
clients of the Fund include condominium, 
private person — owner, etc. ESCO are not 
included in this list. The Fund gives assets 
straight to the owners in order to fulfill the 
required measures.

In our opinion, it would be reasonable 
to include ESCO in such a list. First of all, it 
would increase the economic efficiency of 
implemented measures for a certain object. 
These measures would be implemented not 
because “everyone does this”, but because 
implementing this measure will provide cer-
tain influence on the economy.

In addition to this, such an approach 
would enable the Fund to monitor the tar-
geted expenditures with the help of infor-
mation on factual economy attained that 
ESCO would collect during the monitoring 
and verification of implemented projects. 
Another effective mechanism appeared to 
be a partially subsidized bank loan by the 
state paying part of the interest, or through 
providing banks with certain financing at the 
expense of which the banks could give loans 
on a preferential basis and at a lower rate of 
interest.

Moreover, a relatively effective suppor- 
tive mechanism could be the Fund provid-
ing guarantees to ESCO companies, which 
will use them as a guarantee to obtain bank 
loans. It will enable the cost of the load funds 
to be reduced because the guarantee from 
the Fund will be considered a high one.    

Another possible support option is the 
repurchase of state guarantees by the Fund 
during the performance of payments based 
on ESCO contracts through forfeiting. Thus, 
an ESCO company can receive costs for a per-
formed project, which will also decrease its 
cost. 

The most important thing is that using 
such mechanisms will give the Fund an alter-
native method for financing, in addition to 
receiving funds from the budget and donors 
and, potentially, to become self-efficient.

ANTIKA

ANTIKA was established in 2010. Since its forma-
tion, the firm has built a strong reputation as an 
independent law firm and continues to grow on 
the Ukrainian legal services market.

According to the results of research of the legal services 
market undertaken by reputable international and Ukrainian 
guides to legal profession like The Legal 500 EMEA, Cham-
bers Europe, IFLR1000 Energy and Infrastructure, Best Law-
yers, Ukrainian Law Firms, A Handbook for Foreign Clients, 
Top 50 Law Firms of Ukraine, Client Choice. The Top-100 
Best Lawyers in Ukraine, the firm has been recommended in 
antitrust, dispute resolution, corporate / M&A, banking, fi-
nance and capital markets, real estate, land, energy, subsoil 
use, energy efficiency and energy saving. 

The firm received the Legal Award 2012 in the nomina-
tion Law Firm — Breakthrough of the Year. The firm is a 
finalist of the Legal Awards 2013 in the field of Antitrust, 
Litigation and Real Estate, in 2014-2016 — in the field of 
Energy. 

ANTIKA’s team includes 15 lawyers, who have signifi-
cant experience of various legal practices and provide a 
full range of legal services to national and international 
companies that do business in Ukraine, as well as abroad in 
the following fields: telecommunications, heavy machinery, 
chemical and food industries, automotive, complex develop-

ment, construction and real estate, subsoil use, wholesale 
and retail, media and sports, banks and financial services 
market, energy efficiency and energy conservation. 

The firm’s key practices include antitrust, litigation and 
arbitration, corporate, construction and real estate, subsoil 
use, energy and energy efficiency, legal expertise. 

The firm’s main principles are the provision of high  
quality and timely legal services, strict confidentiality and a 
bespoke approach to every client’s project. 

The following are representative clients: AWT Bavaria, 
ArcelorMittal Kriviy Rih, Cadogan Petroleum, Cargill, Cher-
nomorneftegaz, Deposit Guarantee Fund, Enesa a.s., Esan 
Eczacıbaşı Industrial Raw Materials, Energobank, FC Dnipro, 
Ghelamco, Heitman, Henkel Ukraine, Henkel Bautechnik 
Ukraine, Ibis Group of Companies, Imperial Tobacco, Inter-
national Resources Group, Lantmannen Axa, MF Telecom, 
Nadra Ukrayiny, Nasosenergomash, ViDi Group, Ukrnafta. 
The firm also advises the World Bank, EBRD, USAID, TACIS, 
UNDP, KfW, NEFCO on energy efficiency, utility and the 
implementation of other projects in Ukraine.

ANTIKA is a member of the Ukrainian Chamber of Com-
merce and Industry, the American Chamber of Commerce 
in Ukraine, the Canada-Ukraine Chamber of Commerce, the 
European Business Association, and the International  
Turkish Ukrainian Businessmen Association.

Address:
12, Khreschatyk Street, 2nd Floor,
Kyiv, 01001, Ukraine

Tel.: +380 44 390 0920
fax: +380 44 390 0921
E-mail: office@antikalaw.com.ua
Web-site: www.antikalaw.com.ua


