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Unfair Competition
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the product, and from another side could 
hide its disadvantages. Moreover, it limits 
the possibility to use a comparison in the 
advertisement.     

The situation becomes even more 
complicated because there are no clear 
and published approaches or regulations 
related to allowed and/or forbidden meth-
ods, words, expressions that shall be used 
in the advertisement and the Commit-
tee does not publish its reviews or their 
practice summaries on case consideration 
related to Article 15-1 of the On Protection 
against Unfair Competition Act of Ukraine. 

Nevertheless, in the last few years the 
Committee conducted a great number of 
investigations related to spreading of mis-
leading information that is why it may be 
stated that a certain practice proved by 
courts decisions has already been estab-
lished.  

There are several key principles from 
the Committee’s view that the correct ad-
vertisement should follow: 

1) statements used in the advertise-
ment should be proved by the respective 
documents and information;

2) advertisement should not hide 
certain essential qualities of the product, 
its application and/or purchase terms as 
well as other information that affects on 
customer’s choice of this product; 

3) clarifying information, remarks 
should be placed in the advertisement 
in a way that will not make it difficult for 
customers to read or to perceive such in-
formation; 

4) marking of product should contain 
all information stipulated by the legisla-
tion; it should be readable by the custom-
ers; in case of promotional event for the 
product its main conditions, in particular, 
its term should be placed at the product’s 
package;

5) general impression about the ad-
vertisement should not provoke custom-
er’s misunderstanding about the product 
or its characteristics. 

We propose you to review in details 
each of the abovementioned principles. 

Use of Clear 
Statements

This principle first and foremost re-
fers to the use of categorical statements or 

announcements about the product or its 
characteristics. Such statements include 
references to certain consumer’s proper-
ties, contents, existence or absence of any 
ingredients in the product (for example, 
GMO free, 100% natural components, 
etc.), effect term, effective date or term 
of waiting period for product effect (for 
example, stay fresh for 24 hours, immedi-
ate action, operate 10 hours on one bat-
tery, etc.). Also, such statements includes 
providing information about certificates 
or awards, priority of the product among 
others related to it (first sales product, 
No.1 in Ukraine, the best, etc), being more 
effective among others, etc. 

From the Committee’s point of view, 
such statements and announcement are 
possible to apply only when the company 
is able to provide respective documents 
in order to prove this information. For 
example, if we speak about product fea-
tures, its priority among others related to 
it, such announcements should be based 
on respective researches. It is also recom-
mended to conduct such researches by 
the independent research centers, or if the 
company conducts its own research its 
results should be proved by independent 
research centers.  

If we speak about the product ingre-
dients the company should not only prove 
that a certain ingredient is added to the 
product according to the standard speci-
fications or product sheets, but it should 
prove that this ingredient is, in fact, added 
at the stage of production. For example, 
the company may have respective docu-
ments on this ingredient purchasing.

Concealing Product 
Information

Such violation is typical for advertis-
ing medicines and various financial ser-
vices. We speak about information that 
was deliberately concealed because if the 
customer had known it he would not buy 
this product.   

For example, speaking about medicine 
advertising, concealing information relat-
ed to its contra indications, or forbiddance 
to be taken by the children and other vio-
lations are quite widespread. Thus, several 
times the Committee imposed penalties 
on various manufacturers for using word-

Over recent years the issue related to spreading 
of misleading information has become one of 
the most topical in the field of unfair competi-
tion. Every year a number of cases considered 
by the Antimonopoly Committee of Ukraine 

(the Committee) related to violation of the newly introduced 
Article 15-1 of the On Protection against Unfair Competition Act 
of Ukraine is on the rise as is the size of the penalties. In 2013  
the penalties for certain violations amounted to more than UAH 
1 million and the Committee constantly widens the scope of busi-
ness, the advertisement of which has to be checked.

According to Article 15-1 of the On Protection against Unfair 
Competition Act of Ukraine the dissemination of misleading infor-
mation means to give to one, or several, or indefinite number of 
persons, including in advertising, incomplete, inaccurate or false 
statements, in particular, at the result of chosen method of their 
presentation, certain facts concealment, or indistinct formula-
tions that have affected or shall affect these persons to purchase 
(to order), or to realize (to sell, to deliver, to execute, to supply) 
products and services. 

Misleading information includes statements that: 
— contain incomplete, inaccurate or false data related to the 

origin of the product, manufacturer, seller, manufacture method, 
source and method of purchasing, realization, quantity, consumer 
values, quality, package contents, validity, standards, specifica-
tions, features of products’ realization, operations, services, price 
and promotional events on them, as well as the essential terms of 
agreement;

— contain incomplete, inaccurate or false data related to fi-
nancial standing of the entity or its economic activity;

— refer to production output, purchase, sale or supply of 
products, works and services that were not performed at the day 
of spreading information.

It is necessary to understand that the list given above is not ex-
haustive, but at the same time the Committee renders the norms of 
Article 15-1 in a very strict manner free interpretation of which is 
not allowed. In fact, the Committee took the position similar to the 
position of offices of competition and consumer protection in Ger-
many, Austria and Poland where advertisement statements should 
contain accurate information and should not include possible exag-
gerations and assumptions (or include minimum of them).   

Of course, such an approach of the Committee limits the pos-
sibilities of the company to create interesting and attractive adver-
tisement that from one side could emphasize the advantages of 

Alexey Kot



| 73 |

PROfile

www.ukrainianlawfirms.com

ing such as “child resistant”, “allowed for 
children” in their advertisements, but in 
fact such medicine are allowed to be taken 
by children from a specific age.   

Speaking about financial services, the 
main violation is related to concealing of 
credit terms or its cost. Among other ob-
vious suppressions of hidden charges, we 
should mention the Committee’s view-
point as for mandatory insurance; namely, 
obtaining credit for a car it is necessary to 
get CNC insurance in definite insurance 
companies and/or on definite rates that 
have an influence on the cost of credit. 
Taking into account the above-mentioned, 
advertising car sales on credit among other 
information should include information 
about insurance and its rates. 

Clarifying 
Information and 
Remarks

The Committee’s main issue here is 
that clarifying information and remarks 
are unreadable and difficult for custom-
ers’ perception due to small print, its color 
and background that melt into each other, 
or make reading uncomfortable for eyes, 
etc. An increase in the speed of a speaker’s 
voice’s, which is common for radio adver-
tising  is considered as a violation as well.  

Unfortunately, this question is very 
subjective and that is why there are often 
disputes between the Committee and the 
companies related to whether it is pos-
sible or impossible to read the text written 
in small print. In this case, it is necessary 
to take into account where this advertise-
ment is going to be placed. For example, 
it is possible to explain partially the ad-
vertisement in the newspaper, where the 
remark sign is well-defined and the remark 
itself the customer can read by taking the 
advertisement closer. The situation differs 
with the small print on the billboard, or 
any other external advertising where re-
marks should be used very carefully.  

Marking of Product
The most widespread violation here 

is using different methods of making 
it difficult for the customer to read the 
marking of a product aimed at creating 
their mistaken impressions. It should be 
noted that, considering such violation, 
the Committee often takes into account 
the sales conditions of the product and 
its shop board position. For example, 
the Committee considered stating the  
weight of the grits on the reverse side of 
a package as a violation. The Committee 
paid attention that the standard packing of 

the grits is 1 kilogram that is why stating 
weight on the reverse side of the package 
may mislead the customer. 

It is also very important to comply 
with the Committee’s approaches while 
conducting promotional events related to 
the product. If the product is furnished 
with information about the promotional 
event, the mandatory condition is to state 
the term of such event. In addition to this, 
such information should be identifiable 
and readable. In particular, the violation 
happens to be if the product package is fur-
nished with the sticker “Promotion”, but 
the term of promotion event is stated only 
in the brochure enclosed in the package. 

General Impression 
about Advertisement

This principle stipulates that the ad-
vertisement or the product package as a 
whole as well as its audio-visual compo-
nents should not cause misleading cus-
tomer’s impression about the product. 
For example, the violation of this principle 
happens when a picture of the product at 
the product package (juice, yogurt) shows 
fruits that were not used for making this 
product (juice, yogurt). Despite the fact 
that there is information about the factual 
product ingredients at the product pack-
age, the Committee considers it a violation 
because when the customer sees certain 
fruits he expects that these particular fruits 
were used for making this product.  

Another example of this principle vio-
lation is information in the advertisement 
that states that this product is free from 
harmful ingredients assuming that accord-
ing to legislation or standard specifications 
the similar product of any other manu-
facturer must be free of such ingredients. 
Pursuant to the Committee’s view, if such a 
situation occurs the consumer may receive 
the  mistaken impression that this product 
is safer than others. This is violation of Ar-
ticle 15-1 of the On Protection against Un-
fair Competition Act of Ukraine. 

Summing up what has been said, in 
order to comply with requirements of 
Article 15-1 of the On Protection against 
Unfair Competition Act of Ukraine it is 
necessary to follow the above-mentioned 
principles and approaches while creating 
product advertisement or product mark-
ing. Otherwise, there is a huge risk to at-
tract the Committee’s attention to the 
unfair advertising. Taking into account the 
Committee’s tendencies related to impos-
ing penalties such a risk may be incom-
mensurable to the potential profit from 
creative advertisement or package.
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