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eforms in Ukrainian criminal legislation, the de-
cisive point of which was adoption of the new
Criminal Procedural Code of Ukrainein 2012 (the
CPC),continued in 2013 as well.

Among other significant reforms in the pre-

vious year, introduction of the new regulation, namely special
confiscation, in the Criminal Code of Ukraine (the CC) started
from 16 December 2013 should be pointed out. It is not similar
to regular confiscation of property, which is an additional crimi-
nal penalty and covers only property owned by the accused
person. Unlike confiscation of property, special confiscation is
of another legal nature and is aimed at forfeiture of the means
and instruments of offence, illicit traffic items obtained at the
results of property offence, etc. Pursuant to part 1, Article 96-2
of the CC special confiscation shall be applicable in case when
money, things of value and other property(1) are obtained as
the result of committing an offence and/or are revenues from
such an offence; (2) are aimed (used) at inducing a person to
commit an offence, financing and/or providing material secu-
rity of an offence or reward for its commitment; (3) that were
targets of crime besides those that should be returned to the
owner (legal owner); (4)were found, produced, fitted or used
as means or instruments of offence, besides those that should
be returned to the owner (legal owner), who did not know and
could not know about their illegal usage. When money or prop-
erty subject to special confiscation have been reorganized into
other property, such reorganized property or monetary equiva-
lent are subject to it. Within the special confiscation procedure
property and monetary funds may be taken away not only from
person committed an offence, but from any other person in
whose ownership or possession they are. The exception is own-
ers in good faith who did not know about illegal origin and/or
usage of property that was in their ownership (part 10 of Ar-
ticle 100 of the CPC). According to the general regulation, all
monetary funds and property subject to special confiscation are
transferred into state ownership. When at the result of commit-
ting offence the victim or civil plaintiff suffered damages, they
shall be recovered to the stated persons at the expense of other
property of the accused person. In case of absence or lack of
property of the accused person the damages shall be recovered
by means of sale of the confiscated property. Funds that remain
after the confiscated property was sold should be transferred-
into state ownership. Pursuant to Article 96-1 of the CC, special
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confiscation applies in cases stipulated
by the Special part of the CC. The acting
CC provides special confiscation only
for committing a number of business
crimes specified in the Chapter XVII of
the Special part of the CC. In particular,
currently special confiscation is applied
in case of abuse of authority or official
position by the officials (Article 364),
forgery (Article 366), an official obtain-
ing an improper advantage (Articles 368,
368-2), providing official or third party
with improper advantage (Article 369)
and improper influence (Article 369-2).
Therewith, due to the fact that special
confiscation as a criminal regulation was
implemented in Ukrainian legislation
not so long ago, the extension of the area
of its application as well as to other of-
fences provided by the Special part of the
CC should not be excluded in the near
future.

Having introduced special confisca-
tion, the respective amendments related
to grounds and procedure of its imple-
mentation were made to the CPCas well.
First of all, point 6 p. 1 of Article 91 of
the CPC stipulates that the responsibil-
ity of the accusing party includes disclo-
sure of money, things of value and other
property subject to special confiscation.
According to Article 168 of the CPC,
property subject to special confisca-
tion is temporarily taken away from the
person. An investigator or prosecutor
should apply to the investigating judge
with a request to arrest property not
later than the next business day after the
day it was taken away. The investigating
judge renders a decision to arrest tempo-
rary confiscated property not later than
seventy two hours after the day when
the court obtains the request, otherwise
such property returns to the person
from whom it was confiscated. The ar-
rest of property may be rejected if it was
groundless. The final decision related to
the arrested property subject to special
confiscation should be rendered simul-
taneously with the decision on criminal
proceedings.

The new regulations in Ukrainian
criminal law are expected in the cur-

rent year as well. Thus, the On Entering

Amendments to Certain Legislative Acts
of Ukraine On Implementation of the Eu-
ropean Union Visa Liberalization Action
Plan for Ukraine Related to Legal Entities
Liability Act of Ukraine of 23 May 2013
comes into force on 1 September 2014.
This Act provides application of criminal
measures to legal entities in the form of
penalty, confiscation of property or lig-
uidation. The grounds for such measures
is committing any offence provided by
Article 209 (money laundering), Artic-
le 306 (application of funds gained at the
result of illegal distribution of narcotic
drugs), part 1, part 2 of Article 368-3,
part 1, part 2 of Article 368-4, Artic-
les 369, 369-2 (offences connected with
bribery), or any other offence provided
by Articles 258-258-5 of the CC (of-
fences connected with terrorist activity)
by the authorized person of the legal en-
tity for and on its behalf irrespective of
the legal entity’s interests. Liquidation
of a legal entity with confiscation of its
property into state ownershipis applied
in case of committing offence related to
terrorism by the authorized person. In all
the other cases stated above the penalty
is imposed on a legal entity. The penalty
size depends on the degree of offence
committed by the authorized person of
the legal entity. It may amount from five
thousand to seventy-five thousands of
nontaxable minimum incomes of citizens
(UAH 85 000 — 1,275 million). Crimi-
nal proceedings related to a legal entity
are carried out simultaneously with crim-
inal proceedings related to its authorized
person. Data on a legal entity are entered
into the Single register of pre-trial inves-
tigation without any further delay after
serving a notice on suspicion in commit-
ting offence to the authorized person of
legal entity. During the pre-trial investi-
gation and proceedings the legal entity
may be represented by (1) a solicitor;
(2) a director or another authorized by
the law or statutory documents person;
(3) an employee of legal entity on the
basis of the power of attorney. The repre-
sentative of the legal entity participates in
the criminal proceedings on equal terms
with its other participants (suspect,
victim, civil plaintiff, civil defendant).



The representative of the legal entity
should not be a witness on circumstanc-
es that became known to him due to him
fulfilling his duties. The representative of
the legal entity should be aware of crimi-
nal offence after commitment of which
the criminal proceedings occurred and
make statements in this regard; use legal
assistance; collect and present evidence;
take part in proceedings, etc. Pursuant to
Article 93 of the CPC in order to protect
a legal entity’s interests its representa-
tive is enable to request copies of docu-
ments, statements, reports by experts,
auditing reports, reconciliation reports
from state authorities, local authorities,
enterprises, institutions, officials and
individuals. Moreover, he is able to initi-
ate investigation and search actions that
apply to the respective request to the in-
vestigator or prosecutor who is liable to
consider such a request within three days
of its receipt. If a representative of a legal
entity was rejected in the request on the
performance of investigating (search) ac-
tions he should apply to an investigating
judge with an appeal. The representative
of a legal entity also enjoys the right to
obtain from the participants of the crimi-
nal proceedings and other entities state-
ments subject to their consent. During a
pre-trial investigation he is also enable to
review materials collected by the accused
party. After the court investigation is
completed the representative of the legal
entity is provided with all case materials
with the possibility of making copies of
them.

The decision on criminal proceed-
ings related to legal entity on the stage
of pre-trial investigation may be taken
by the prosecutor, during court proceed-
ings if taken by the court. The prosecutor
may adopt a resolution on closing pro-
ceedings related to a legal entity when:
(1) the criminal proceedings related to
representative of legal entity suspected

in committing an offence was closed;

(2) lack of grounds to apply criminal
regulations to legal entity (for example,
the offence committed by its authorized
person was not for or on behalf of this
legal entity). The criminal proceedings
related to a legal entity are closed by the
court when: (1) a verdict of not guilty
was rendered to the authorized person of
the legal entity; (2) a guilty verdict was
rendered but the court determined lack
of grounds to apply criminal regulations
to a legal entity. In case of rendering a
guilty verdict as to the authorized person
of a legal entity, when it was proved that
this person acted for and on behalf of it,
the court applies criminal regulations to
the legal entity.

Amendments introduced related to
extending criminal liability for legal en-
tities and applying special confiscation
are innovations in Ukrainian criminal
legislation. The stated criminal regula-
tions are covering a limited number of
articles of the CC so far, although they
may be applied to offences in the field
of economics. Thus, among offences
the commitment of which involves li-
ability of legal entity, the most similar to
business ones are articles of the CC re-
lated to money laundering (Article 209
of the CC) as well as corrupt offences
(offences related to kickbacks) (Artic-
les 368-3, 368-4, 369, 369-2 of the CC).
As for applying special confiscation in
case of committing economic crimes,
such a regulation may be applied in case
of committing offences related to kick-
backs (Articles 369, 369-2 of CC).

It is obvious that the introduction of
such amendments to Ukrainian criminal
legislation was not really necessary. They
were introduced due to adaptation of na-
tional legislation to international provi-
sions in terms of Ukraine’s European in-
tegration. So, the establishment of these
innovations and their further develop-
ment depend on their effectiveness and
the need for their practical application.
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ntika Law Firm was founded in 2010.
The firm provides legal services to na-
tional and international companies that
do business in Ukraine and abroad.
The main areas of practice are:

— antitrust;

— dispute resolution and arbitration;

— criminal defense for business;

— construction & real estate;

— subsoil use;

— energy & energy efficiency;

— project financing;

— corporate/M&A;

— legal expertise.

The firm has been recognized by authoritative
international and Ukrainian guides to legal profes-
sion such as The Legal 500 EMEA, Chambers Global,
Chambers Europe, Best Lawyers, Ukrainian Law
Firms, 50 Top Law Firms of Ukraine, and is recom-
mended in the area of antitrust, corporate/M&A,
dispute resolution, banking, finance and capital mar-
kets, real estate, land and subsoil use.

Antika’s team includes 15 lawyers, who have sig-
nificant experience in various fields of legal practice.

Our lawyers are professionals with wide experi-
ence and skills able to provide comprehensive and
creative solutions. We follow traditions in law. Mean-
while, having a good understanding of today’s chal-
lenging business requirements and a deep knowledge
of the legal environment we bring an innovative, crea-
tive and practical problem-solving approach to all of
our work.

The firm’s main principles are high quality and
timely legal services, strict confidentiality and a be-
spoke approach to every client’s projects. The firm’s
professional liability is insured.

Antika serves Ukrainian, Russian and interna-
tional companies doing business in telecommunica-
tions, heavy machinery, chemical and food industries,
automotive, complex development, construction and
real estate, subsoil use, wholesale and retail, media
and sports, banks and financial services market,
energy efficiency and energy conservation. The firm’s
representative clients are as follows: AWT Bavaria,
Cargill, Dyckerhoff, Enesa, Esan Eczacibas! Industrial
Raw Materials, Ghelamco, Heitman International,
Henkel Ukraine, Henkel Bautechnik Ukraine, Imperial
Tobacco, International Resources Group (the USAID
Municipal Heating Reform Project in Ukraine), Nadra
Ukrayny, Nasosenergomash, Russol, Stroytransgas,
ViDi Group, VitrA.

The firm also advises the World Bank, the
European Bank for Reconstruction and Development,
USAID on energy and utility efficiency projects imple-
mentation in Ukraine.

The firm is a member of the American Chamber of
Commerce in Ukraine, the Canada-Ukraine Chamber
of Commerce, the European Business Association,
and the International Turkish Ukrainian Businessmen
Association.

The firm’s partners are members of: the Scientific
and Advisory Council of the Higher Economic Court of
Ukraine; the Public Council of the Antimonopoly Com-
mittee of Ukraine; the Managing Council (on behalf of
Ukraine) for Supporting Competition in the CIS Non-
Profit Partnership; the International Bar Association;
the Ukrainian Bar Association; Kiev and Kiev Region
Bar Association.




