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One of the few in-
dustries in Ukraine 
where remarkable 
changes in the activ-
ity of foreign inves-

tors were observed in 2012 is 
subsoil use, particularly in the 
production of hydrocarbons in 
Ukraine and the sea shelf.  

In general, Ukrainian legis-
lation and established practice 
make it possible to determine 
three ways in which a foreign 
investor can conduct a geological 
survey and mining operation ac-
tivities in Ukraine.

The first way is when a for-
eign investor establishes an af-
filiate company in Ukraine that 
takes part in a tender that pro-
vides special permit for subsoil 
use, and then receives this spe-
cial permit and perform, inde-
pendently or together with the 
contractors all the necessary 
works.

Also, a foreign investor may 
establish a joint venture with a 
certain state-owned company. 
Depending on the circumstances 
of the establishment of a joint 
venture such company may al-
ready have the necessary special 
permits for subsoil use from the 
very beginning, as well as such 
permits may be obtained later. 
In any case, current Ukrainian 
legislation makes it possible to 
simplify the procedure to obtain 
special permits for such joint 
ventures, which is an absolute 
advantage of such public-private 
partnership.

The third way is when the 
investor concludes a produc-
tion sharing agreement with the 

Ukrainian state. From the legal 
point of view, precisely this form 
of public-private partnerships 
provides the foreign investor 
with the maximum protection of 
investments. In addition, Ukrai-
nian legislation provides a num-
ber of exceptions in legislative 
provisions that regulate tax, cus-
toms and other relationship for 
production sharing agreements.

Thus, concluding production 
sharing agreement is potentially 
very attractive for foreign inves-
tors, especially in case of signifi-
cant investment sums.

Conducting tenders on con-
cluding production sharing 
agreements for products that will 
be produced in Ukraine by the 
Ukrainian Government in 2012, 
and negotiations with potential 
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investors, including worldwide 
known oil and gas companies, 
apparently provoked our govern-
ment to adopt a number of leg-
islative acts that amended the 
basic documents governing the 
subsoil sphere as well as more fa-
vorable conditions for investors’ 
activity in taxation were con-
firmed, import of goods that will 
be used for the purposes of pro-
duction sharing agreements, etc. 
For example, the State provides 
investors (including agreement 
operators), and representatives of 
foreign investors and facilitates 
the provision of their contractors, 
subcontractors and other organi-
zations, as well as representative 
offices of foreign contractors, sub-
contractors and other organiza-
tions with approvals, quotas, spe-
cial permits for subsoil use and 
licenses to carry out the activities 

of prospecting (exploration) and 
operation of mineral deposits, 
documents certifying the right to 
use land and other permits and 
licenses related to the use of sub-
soil, performance of the works, 
construction of the structures ac-
cording to the production sharing 
agreement (Part 3 of the Article 4  
of the On Production Sharing 
Agreements Act of Ukraine).

Therefore, we suggest that 
you analyze the basic features 
of legal regulation of production 
sharing agreements in Ukraine.

The legislation 
that regulates the 
production sharing 
agreement

The main legislative act that 
regulates the conclusion and the 
execution of production sharing 
agreements is the On Produc-
tion Sharing Agreements Act of 
Ukraine.

Some provisions related to 
production sharing agreements 
can also be found in the On Min-
eral Resource Code of Ukraine, 
in the On Pipeline Transport Act 
of Ukraine and in some others.  
A separate part of the Tax Code 
of Ukraine is devoted to regulat-
ing special features of taxation 
of taxpayers under the condi-
tions of effect of a production 
sharing agreement. 

It should be noted that the 
correspondence of production 
sharing agreements to Ukrainian 
law is a mandatory requirement 
of the On Production Sharing 
Agreements Act of Ukraine. In par-
ticular, Article 2 of the stated Act 
provides that this Act regulates 
relations arising in the process of 
concluding, executing and termi-
nating production sharing agree-
ments, determines the basic legal 
requirements for such agreements 
and legal relations on subsoil use 
in conditions of production shar-
ing. The rights and obligations of 
the parties to production sharing 
agreements are determined in 
accordance with the civil law of 
Ukraine, taking into account the 

features provided by the On Pro-
duction Sharing Agreements Act of 
Ukraine. At the same time, other 
legislation of Ukraine on produc-
tion sharing agreements shall, 
according to the Constitution of 
Ukraine, be applied in compliance 
with peculiarities stipulated by the  
On Production Sharing Agree-
ments Act of Ukraine. If the leg-
islative acts of Ukraine establish 
other regulations than those pro-
vided by the On Production Shar-
ing Agreements Act of Ukraine, 
the regulations of this Act are ap-
plied.

Concept and subject of 
the agreement

According to Article 4 of the 
On Production Sharing Agree-
ments Act one party — Ukraine 
assigns the other party, the inves-
tor, to prospect for, explore and 
extract mineral resources in the 
designated subsoil area(s) and to 
perform the works related to the 
agreement for a specified period 
of time, whereas the investor un-
dertakes to perform the assigned 
works at its own cost and risk, 
with further compensation of 
the costs and receipt of payment 
(remuneration) in the form of a 
portion of the profit produced.

Thus, under the “profitable 
products” law means the portion 
of the produced production that 
is shared between the investor 
and the State, and is defined as 
the difference between produced 
production under a production 
sharing agreement and delivered 
to the measurement point (pro-
duced products) and a portion 
of the produced production that 
is transferred to the  ownership 
of investors  to recover expenses 
and, in cases stipulated by the 
Act, taking into account its index-
ation (cost-recovery production). 

It should be noted that under 
the provisions of Article 19 of 
the On Production Sharing Agree-
ments Act of Ukraine only inves-
tors expenses can be recovered 
by cost-recovery  production that 
are connected with performance 
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of works related to the agree-
ment, other activities related to 
the agreement and performing 
other obligations by the inves-
tor related to the agreement oc-
curred after official publication of 
the tender results on concluding 
production sharing agreement 
unless otherwise provided by 
the agreement. According to the  
On Production Sharing Agree-
ments Act of Ukraine production 
sharing agreements may be con-
cluded with respect to specific 
subsoil area(s) limited in space 
and coordinates, within which 
mineral deposits or parts thereof 
of national and local significance 
are located, including the sub-
soil areas within the continental  
shelf and the exclusive (mari-
time) economic zone of Ukraine.

It should be noted that the  
On Production Sharing Agree-
ments Act provides changes to the 
geographic coordinates of subsoil 
areas (mineral deposits), related 
to which the production sharing 
agreement was concluded, that 
perform at the request of the 
investor(s), as stipulated by the 
production sharing agreement.

Parties to the 
agreement

According to Part 2 of Article 4  
of the On Production Sharing 
Agreements Act, production shar-
ing agreement may be bilateral 
or multilateral, i.e. several inves-
tors may be parties thereto, pro-
vided that they incur joint liabil-
ity for the obligations stipulated 
by such agreement.

The parties to the produc-
tion sharing agreement are the 
investor(s) and the State repre-
sented by the Cabinet of Minis-
ters of Ukraine (Article 5 of the  
On Production Sharing Agreements).

Investors may be citizens of 
Ukraine, foreigners, stateless per-
sons, legal entities of Ukraine or 
another state, association of le-
gal entities created in or outside 
Ukraine, persons acting alone or 
jointly those who have the ap-
propriate financial, economic and 

technical potential or relevant 
qualifications to be able to use 
subsoil and identified as a tender 
winner(s). 

The relations between the 
State and foreign investors re-
garding the production sharing 
agreement are implemented 
through its representative office 
in Ukraine.

If two or more investors par-
ticipate in a production sharing 
agreement, they shall designate 
among themselves one investor 
— agreement operator to repre-
sent their interests in relations 
with the State.

The agreement operator or 
foreign investor’s representative 
office in Ukraine shall have all 
powers established for the in-
vestor by the production sharing 
agreement.

In some cases, the tender 
terms may provide the require-
ments related to the production 
sharing agreement, concluding 
with the winner of the tender 
and a business company identi-
fied in accordance with the ten-
der terms according to which the 
State owns 100% of the charter 
capital, or a business company 
created with its participation, 
stating the company’s interest 
in the production sharing agree-
ment (Article 7 of the On Produc-
tion Sharing Agreements Act).  

According to the On Produc-
tion Sharing Agreements Act, 
the investor shall have the right 
to assign all or part of its rights 
and obligations stipulated in the 
production sharing agreement to 
any legal entity or physical per-
son on condition that such entity 
or person has sufficient financial 
and technical resources as well as 
experience to organize operations 
necessary to perform works stipu-
lated in the agreement (Article 26  
of the On Production Sharing 
Agreements Act). The State shall 
not refuse such consent without 
substantial reason. 

Such assignment of the 
rights and obligations under the 
agreement shall be formalized 
by a written contract with the 

entity or person assuming such 
rights and obligations under 
the production sharing agree-
ment. If a Ukrainian investor 
assigned its rights and obliga-
tions to a foreigner or a foreign 
legal entity in compliance with 
the procedure stipulated by this 
Article, the terms  of the produc-
tion sharing agreement can be 
amended upon the foreign in-
vestor’s request, taking into ac-
count the peculiarities of foreign 
investments stipulated by the  
On Production Sharing Agreement 
Act of Ukraine. 

Basic requirements 
for the agreement

Article 6 of the On Production 
Sharing Agreements Act stipu-
lates that the production sharing 
agreement shall be concluded 
with the winner of the tender 
taking into account tender terms 
and the winner’s bid.

Article 8 of the On Production 
Sharing Agreements Act estab-
lishes mandatory requirements 
that should be met by the pro-
duction sharing agreement.

In particular, the production 
sharing agreement stipulates: a list 
of investor’s activities and manda-
tory work program with specified 
deadlines, amounts and types of 
financing, technological equip-
ment and other indicators that 
cannot be lower than proposed by 
the investor in a competitive bid 
and other essential terms.

Among other essential terms 
of production sharing agree-
ments are:

— a description of the subsoil 
area (mineral deposits) with re-
spect to which the agreement is 
concluded, including geographic 
coordinates of the operation area, 
and depth restrictions;

— the conditions for provid-
ing a land plot for the needs as-
sociated with subsoil use, and a 
subsoil area;

— type(s) of subsoil use;
— list, scope and deadlines 

for performance of the work stip-
ulated by the agreement;
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— procedure for the parties 
to negotiate annual budgets and 
programs of the works;

— conditions for using min-
eral resources;

— the procedure for deter-
mining the value of extracted 
mineral resources, including the 
currency in which such value 
will be expressed, in the agree-
ment with the foreign investor;

— the procedure for making 
payments for subsoil use;

— the point of measurement;
— conditions for calculating 

the amounts of cost-recovery 
products;

— composition of costs to 
be recovered with cost-recovery 
products;

— the procedure and condi-
tions for sharing the profit prod-
ucts between the State and the 
investor;

— the procedure for conserv-
ing or liquidating mining facili-
ties;

— the term of the agree-
ment, date and place of signing 
and the procedure for its coming 
into force;

— the liability of the par-
ties to the agreement and their 
means to secure it;

— the procedure of dispute 
settlement.

It should be noted that in ac-
cordance with Part 5 of Article 8  
of the On Production Sharing 
Agreements Act of Ukraine a pro-
duction sharing agreement shall 
include the obligations of the in-
vestor. That is, to provide prefer-
ences to the products, works and 
services of Ukrainian origin and 
to employ (hire) mainly Ukrai-
nian citizens in the territory of 
Ukraine for the needs stated in 
the agreement.

The stated list is not com-
plete. The On Production Sharing 
Agreements Act of Ukraine stipu-
lates a large number of terms that 
are essential in its understanding. 

These terms should be taken into 
account by investors while draft-
ing the production sharing agree-
ment because their formal ab-
sence may cause the agreement 
to be considered invalid. 

The production sharing agree-
ment shall contain the enclosures 
that parties of the agreement refer 
to in the text of the agreement.  

The Draft of Production Shar-
ing Agreement shall be prepared 
in Ukrainian (Part 2, Article 10 of 
the On Production Sharing Agree-
ments Act).

Thus, the production sharing 
agreement is a complicated docu-
ment in terms of its content, the 
drafting of which requires the 
engagement of a wide range of 
specialists and attention to the 
peculiarities of legal regulation 
under Ukrainian law. Taking into 
account the fact that the inves-
tor drafts the production sharing 
agreement it is he who will have 
to do most of the work.
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